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FORMATION OF OPINIONS BY INSURERS 
David Kelsey-Sugg 
It is common for an insurer to be empowered under a contract of insurance to form an 
opinion about the existence of a fact or state of affairs on which its own liability depends. 
Such powers frequently appear in group insurance contracts taken out by superannuation 
fund trustees in circumstances where the fact or state of affairs in question is the degree of 
a third party beneficiary’s disability. This article considers and compares the three most 
important ways in which the exercise of such powers by an insurer can be reviewed. First, 
consideration is given to review by the courts, including: the bases upon which a court 
will review the formation of an opinion by an insurer; the insurer’s duty of good faith and 
fair dealing, and the related but distinct duty to act reasonably; and the circumstances in 
which a court will intervene and substitute its own decision for that of an insurer. 
Secondly, review by the industry-sponsored dispute resolution scheme, the Financial 
Ombudsman Service, is considered. Thirdly, some aspects of review by the 
Superannuation Complaints Tribunal are briefly discussed.   ..............................................  379 
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Michael Raine 
This article examines the complex and intertwined issues involved in regulating global 
securities trading that the US Supreme Court considered in Morrison v National Australia 
Bank Ltd 130 SC 2869 (2010). It considers the historical development of US securities 
regulation and analyses the Supreme Court’s sharp departure from progressive 
approaches to securities regulation in favour of jurisprudential simplicity and 
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http://legalonline.thomson.com.au/jour/resultDetailed.jsp?curRequestedHref=journals/ALJ/volumes/86/parts/6&contentSourceHref=journals/ALJ/volumes/86/parts/6/articles/379/fulltext&tocType=fullText&hitListPageContext=http://legalonline.thomson.com.au/jour/resul
http://legalonline.thomson.com.au/jour/resultDetailed.jsp?curRequestedHref=journals/ALJ/volumes/86/parts/6&contentSourceHref=journals/ALJ/volumes/86/parts/6/articles/379/fulltext&tocType=fullText&hitListPageContext=http://legalonline.thomson.com.au/jour/resul
http://legalonline.thomson.com.au/jour/resultDetailed.jsp?curRequestedHref=journals/ALJ/volumes/86/parts/6&contentSourceHref=journals/ALJ/volumes/86/parts/6/articles/398/fulltext&tocType=fullText&hitListPageContext=http://legalonline.thomson.com.au/jour/resultSummary.jsp?curRequestedHref=journals/ALJ/volumes/86/parts/6___tocType=fullText___sortBy=publicationYear/articleDate&searchId=32&hit=6&hits=6&articleType=fulltext&freeText=&titleCode=CtdoFclBfhl
http://legalonline.thomson.com.au/jour/resultDetailed.jsp?curRequestedHref=journals/ALJ/volumes/86/parts/6&contentSourceHref=journals/ALJ/volumes/86/parts/6/articles/398/fulltext&tocType=fullText&hitListPageContext=http://legalonline.thomson.com.au/jour/resul


  

356  (2012) 86 ALJ 353 

 

The Australian Law Journal Reports 
HIGH COURT REPORTS – Staff of Thomson Reuters 

DECISIONS RECEIVED IN APRIL/MAY 2012 

Australian Education Union v General Manager of Fair Work Australia (Constitutional 
Law; Industrial Law; Statutes) ([2012] HCA 19)  ......................................................  595 

Australian Securities and Investments Commission v Brown (Corporations; Evidence) 
([2012] HCA 17)  ........................................................................................................  522 

Australian Securities and Investments Commission v Gillfillan (Corporations; Evidence) 
([2012] HCA 17)  ........................................................................................................  522 

Australian Securities and Investments Commission v Hellicar (Corporations; Evidence) 
([2012] HCA 17)  ........................................................................................................  522 

Australian Securities and Investments Commission v Koffel (Corporations; Evidence) 
([2012] HCA 17)  ........................................................................................................  522 

Australian Securities and Investments Commission v O’Brien (Corporations; Evidence) 
([2012] HCA 17)  ........................................................................................................  522 

Australian Securities and Investments Commission v Shafron (Corporations; Evidence) 
([2012] HCA 17)  ........................................................................................................  522 

Australian Securities and Investments Commission v Terry (Corporations; Evidence) 
([2012] HCA 17)  ........................................................................................................  522 

Australian Securities and Investments Commission v Willcox (Corporations; Evidence) 
([2012] HCA 17)  ........................................................................................................  522 

Aytugrul v The Queen (Criminal Law; Evidence) ([2012] HCA 15)  ..................................  474 
Crump v New South Wales (Criminal Law; High Court and Federal Court) ([2012] HCA 

20)  ..............................................................................................................................  623 
Roadshow Films Pty Ltd v iiNet Ltd (Communications Law; Intellectual Property) 

([2012] HCA 16)  ........................................................................................................  494 
Shafron v Australian Securities and Investments Commission (Corporations) ([2012] 

HCA 18)  .....................................................................................................................  584 
 


	CURRENT ISSUES – Editor: Acting Justice Peter W Young AO
	Victim’s compensation
	The dangers of democracy
	Restrictive covenants on employees
	ABA trial advocacy courses
	Women lawyers dropping out of practice
	Lawyers and stress
	Criminal appeals
	Super tribunals
	My retirement

	CONVEYANCING AND PROPERTY – Editor: Peter Butt
	Wills and Trusts: Byrnes v Kendle in the High Court
	Compound interest: Follow-up

	OVERSEAS LAW – Editor: Ross Buckley
	Stepping back: US congress deregulates its securities laws

	RECENT CASES – Editor: Acting Justice Peter W Young AO
	Appeals: Dispute now academic – Whether appeal should proceed
	Church disciplinary actions: Principles
	Conveyancing: Deposit – Whether time of the essence
	False identity document: Whether ignorance an excuse
	Volunteer wife’s equity: Yerkey v Jones – Ambit
	Easements by prescription: User after expiry of licence

	ARTICLES
	FORMATION OF OPINIONS BY INSURERS – David Kelsey-Sugg
	CLOSING THE DOOR ON F-CUBED LITIGATION: BUT FOR HOW LONG? – Michael Raine


