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Surrogacy – competing interests or a tangled web? – Philippa Trowse

Overseas commercial surrogacy is a legally challenging but commonly utilised form of
assisted reproductive technology. Not only does it raise complex and competing policy
issues, but it tests the relevant Family Law legislation which underpins parenting orders.
Decisions handed down by the judiciary are inconsistent. Legislation is inadequate. But
still the surge in surrogacy continues as surrogacy destinations such as India and Thailand
continue to increase in popularity. Part one of this article addresses the competing interests
of the illegality of overseas commercial surrogacy arrangements with the welfare of the
child born as a result of such arrangements, and the inconsistent approaches taken by the
judiciary. Part two concerns the interpretation of Family Law legislation by the courts in

(2013) 33 Qld Lawyer 161 161

http://sites.thomsonreuters.com.au/journals/category/the-queensland-lawyer/
http://www.westlaw.com.au/maf/wlau/app/document?endChunk=1&startChunk=1&parentguid=AUNZ_AU_JOURNALS_TOC%7C%7CIa56fa91e29d811e3a707f08032e742e8&docguid=Ia56fa90b29d811e3a707f08032e742e8&epos=1&tocDs=AUNZ_AU_JOURNALS_TOC&resultType=list&isTocNav=true&tocGuid=AU
http://www.westlaw.com.au/maf/wlau/app/document?endChunk=1&startChunk=1&parentguid=AUNZ_AU_JOURNALS_TOC%7C%7CIa56fa91e29d811e3a707f08032e742e8&docguid=Ia56fa90529d811e3a707f08032e742e8&epos=1&tocDs=AUNZ_AU_JOURNALS_TOC&resultType=list&isTocNav=true&tocGuid=AU
http://www.westlaw.com.au/maf/wlau/app/document?endChunk=1&startChunk=1&parentguid=AUNZ_AU_JOURNALS_TOC%7C%7CIa56fa91e29d811e3a707f08032e742e8&docguid=Ia56fa91229d811e3a707f08032e742e8&epos=1&tocDs=AUNZ_AU_JOURNALS_TOC&resultType=list&isTocNav=true&tocGuid=AU
http://www.westlaw.com.au/maf/wlau/app/document?endChunk=1&startChunk=1&parentguid=AUNZ_AU_JOURNALS_TOC%7C%7CIa56fa91e29d811e3a707f08032e742e8&docguid=Ia56fa90129d811e3a707f08032e742e8&epos=1&tocDs=AUNZ_AU_JOURNALS_TOC&resultType=list&isTocNav=true&tocGuid=AU
http://www.westlaw.com.au/maf/wlau/app/document?endChunk=1&startChunk=1&parentguid=AUNZ_AU_JOURNALS_TOC%7C%7CIa56fa91e29d811e3a707f08032e742e8&docguid=Ia56fa92129d811e3a707f08032e742e8&epos=1&tocDs=AUNZ_AU_JOURNALS_TOC&resultType=list&isTocNav=true&tocGuid=AU
http://www.westlaw.com.au/maf/wlau/app/document?endChunk=1&startChunk=1&parentguid=AUNZ_AU_JOURNALS_TOC%7C%7CIa56fa91e29d811e3a707f08032e742e8&docguid=Ia56fa90729d811e3a707f08032e742e8&epos=1&tocDs=AUNZ_AU_JOURNALS_TOC&resultType=list&isTocNav=true&tocGuid=AU
http://www.westlaw.com.au/maf/wlau/app/document?endChunk=1&startChunk=1&parentguid=AUNZ_AU_JOURNALS_TOC%7C%7CIa56fa91e29d811e3a707f08032e742e8&docguid=Ia56fa92529d811e3a707f08032e742e8&epos=1&tocDs=AUNZ_AU_JOURNALS_TOC&resultType=list&isTocNav=true&tocGuid=AU
http://www.westlaw.com.au/maf/wlau/app/document?endChunk=1&startChunk=1&parentguid=AUNZ_AU_JOURNALS_TOC%7C%7CIa56fa91e29d811e3a707f08032e742e8&docguid=Ia56fa91029d811e3a707f08032e742e8&epos=1&tocDs=AUNZ_AU_JOURNALS_TOC&resultType=list&isTocNav=true&tocGuid=AU
http://www.westlaw.com.au/maf/wlau/app/document?endChunk=1&startChunk=1&parentguid=AUNZ_AU_JOURNALS_TOC%7C%7CIa56fa91e29d811e3a707f08032e742e8&docguid=Ia56fa90f29d811e3a707f08032e742e8&epos=1&tocDs=AUNZ_AU_JOURNALS_TOC&resultType=list&isTocNav=true&tocGuid=AUNZ_AU_JOURNALS_TOC%7C%7CIa56fa91529d811e3a707f08032e742e8


an attempt to provide intended couples and their children with certainty and finality, again
resulting in inconsistent judicial decisions. Overseas commercial surrogacy is legally
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