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This article sets out the background to the Evidence Act 1995 (Cth) and the goals of its
founders. It summarises some of the evidentiary of evidence-related topics those Acts do
not deal with, and describes fields of evidence law dealt with in other statutes. It notes
numerous differences between the Acts, before examining the question whether that Act,
and the other Acts substantially modelled on it, are codes. It analyses various statutory
pointers indicating codification and various other statutory factors to the contrary. It
considers how the courts are to construe provisions in the Acts that raise doubts as to
whether they preserve the pre-existing law or slightly modify it. Finally, it considers how
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In part one of this series (see (2012) 1 JCivLP 66), the authors addressed how players
within the justice system might best approach the growing number of querulous litigants –
ie those who litigate fervently the same action, or variations on that theme, to all possible
levels and in all possible fora. That discussion took place broadly within civil procedural
rules as they presently stand. To end, the article promised a follow-up suggesting
procedural reform to help address this issue. Below, the authors propose reform in the
areas of vexatious litigant statutes, registry discretion, fee waiver, costs, referral to
mediation, and suggest that recourse to litigation guardian rules will be inappropriate in
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Until recently, there was no formal regulatory scheme for litigation funders in Australia. In
July 2013, Regulations were introduced to require funders to have “adequate practices” for
managing any conflicts of interest that might arise in litigation they fund. Non-compliance
attracts criminal sanctions and may invalidate funding agreements. The Regulations have
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