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In Australia, the law of restitution adheres to the approach exemplified by Lord Mansfield
in Moses v Macferlan (1760) 2 Burr 1005; 97 ER 676. It does not recognise “unjust
enrichment” as a definitive principle. In the late 20th century, the English courts
recognised the principle and, shortly after, the defence of change of position. These
developments may owe much to a “conversation” between English and German legal
scholars. The German Civil Code (Birgerliches Gesetzbuch, or BGB) has long
recognised the defence, as a counterpoint to its broad “absence of basis” ground for
liability. Notably, however, English law has not (yet) embraced such a broad ground for
liability, and still requires a vitiating factor, such as mistake, to found a restitutionary
claim. This article considers what implications the adherence to the considerations in
Moses v Macferlan may have for the acceptance in Australia of the change of position
defence as it is known to English and German [aw. ..........cccccevieiiiiiiie s 176
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In this article | deal briefly with Murray Gleeson’s contribution to the criminal law as
barrister and Chief Justice of the Supreme Court of New South Wales. But | focus
principally on his contribution to the criminal justice system through his judgments, extra-
curial speeches and leadership role whilst Chief Justice of the High Court of Australia. |
discuss his first and last criminal decisions in the High Court. In between, | briefly
analyse his dissents, his influence on the Tasmanian Jury Study, his role as leader of the
Australian judiciary and review a representative selection of his judgments from all
Australian jurisdictions. Before concluding, | consider how he dealt with the tension
between community protection and individual rights and whether the label of black-letter
conservative judge, which some gave to him, is appPOSIte. .......cooviieierininieieeeeee e, 186

BETFAIRPTY LTDV WESTERN AUSTRALIA AND THE NEW JURISPRUDENCE
QE SECTION 92

Michael Coper

Except for an immediate small flurry of cases, s 92 of the Australian Constitution went to

sleep for 20 years after the High Court’s ground-breaking decision in Cole v Whitfield

(1988) 165 CLR 360. Then in 2008, this pivotal guarantee of free trade among the States

in our 19th-century foundational document came into collision with new, 21st-century,
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electronic ways of doing business, to which State geographical boundaries were largely
irrelevant — except that it was the States that sought to regulate this business. In Betfair
Pty Ltd v Western Australia (2008) 234 CLR 418, involving State regulation of internet
gambling, the High Court reminded us of the gospel according to Cole v Whitfield: the
States cannot regulate in a way that discriminates against interstate trade so as to confer
protectionist benefits on their own intrastate trade. In the age, however, of the new
economy, and of national competition law, some commentators have asked whether the
national “common market” is adequately fostered by confining s 92 to the prevention of
State protectionism. Two further internet gambling cases in 2012 appear to squash any
suggestion in the 2008 case that the High Court might stray from the true path of Cole v
Whitfield and expand the ambit of s 92 beyond State protectionism — although a possible
issue raised by laws that lessen competition without involving State protectionism was
left to another day. In the author’s view, s 92 is appropriately confined to the prevention
of State protectionism, with broader protection of the common market best left to other
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