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law of contract, particularly in the significance now attached to pre-contractual
negotiations. In principle, there should not be any tension between the parties’ clearly
expressed intentions and the judicial interpretation of their contract. That there is such a
tension, however, is starkly illustrated in the reasoning of Australian intermediate
appellate courts as to the extent to which entire agreement clauses: (a) do more than
merely re-state the parol evidence rule; (b) negate the existence of collateral contracts; (c)
preclude estoppels arising from pre-contractual negotiations; and (d) affect questions of
construction generally. On all four of these issues, Australian appellate courts have tended
to undermine the clarity and certainty that the parties plainly intend to achieve in their
bargain by their express adoption of an entire agreement clause. ..........ccocceveereeeriereennnnne
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ex ante, before-the-event, basis. However, current authority suggests that evidence of the
market’s reaction to subsequent disclosures constitutes a relevant “cross-check” as to the
ex ante judgment formed. This article contends that that position should be reconsidered,
and questions whether evidence of subsequent trading activity and price movements
should be able to be used to establish materiality at the liability stage. .........ccccccevereverenenne.
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