
  

(2017) 91 ALJ 421  421 

Australian Law Journal 
GENERAL EDITOR 

Justice François Kunc 

THOMSON REUTERS EDITOR 
Cheryle King 

ASSISTANT GENERAL EDITORS 

Nuncio D’Angelo 
Solicitor, Sydney 

Angelina Gomez 
Lawyer, Perth  

Ruth Higgins 
Barrister, Sydney 

Clare Langford 
Solicitor, Sydney 

 
The mode of citation of this volume is 

(2017) 91 ALJ [page] 

The views expressed in editorial comment, articles or notes are those of the  author or 
contributor, and are not to be taken as being the views of, or endorsed by, the journal 

editors unless otherwise indicated.  

The Australian Law Journal is a refereed journal. 

Australian Law Journal Reports 
PRODUCTION EDITOR 

Carolyn May 

CASE REPORTERS 

John Carroll 
Colleen Tognetti 
Clare Tuckerman 

 
 

The mode of citation of this volume is: 
91 ALJR [page] 



  

422  (2017) 91 ALJ 421 

THE AUSTRALIAN LAW JOURNAL 
Volume 91, Number 6 

June 2017 

CURRENT ISSUES – Editor: Justice François Kunc 
The Division of Labour in Litigation  ...................................................................................  427 
The Adolescent Brain  ..........................................................................................................  428 
A Funding Crisis Averted: For Now  ...................................................................................  428 
An End to the s 18C Debate  ................................................................................................  429 
Technology Note 1.0  ...........................................................................................................  429 
Technology Note 2.0  ...........................................................................................................  430 
Technology Note 3.0  ...........................................................................................................  430 
Technology Note 4.0  ...........................................................................................................  430 
Shorter Appellate Judgments  ...............................................................................................  431 
Melbourne University Law School Turns 160  ....................................................................  432 
Conveyancing and Property Section  ....................................................................................  432 

AROUND THE NATION: VICTORIA – Editor: Justice Clyde Croft 
Services: Wholesale or Retail?  ............................................................................................  433 

ENVIRONMENTAL LAW – Editor: Justice Rachel Pepper 
Federal Environment Policy  ................................................................................................  435 
Significant Environmental Decisions of the Federal Court  .................................................  437 
New South Wales  ................................................................................................................  437 
Queensland  ..........................................................................................................................  439 
Victoria  ................................................................................................................................  440 
Western Australia  ................................................................................................................  441 

EQUITY AND TRUSTS – Editor: Justice Mark Leeming 
Injunctions Restraining Enforcement of “Muslim Ban” Executive Orders  .........................  443 

FAMILY LAW – Editor: Richard Ingleby 
Pyrrhic Victories: Did I Really Win the Appeal?  ................................................................  448 

RECENT CASES – Editor: Ruth C A Higgins 
Procedure: Enforcement of Australian Judgment Debt in Foreign Jurisdiction – Certificate 

under Foreign Judgments Act 1991 (Cth), s 15(1) – Whether CertificateValid – 
Bankruptcy Act 1966 (Cth), s 58(3)  .............................................................................  451 

http://bit.ly/2r0d4f7
http://www.westlaw.com.au/maf/wlau/app/document?docguid=I2f7113d94b0c11e79f5e87e05f05ece4&tocDs=AUNZ_AU_JOURNALS_TOC&isTocNav=true&startChunk=1&endChunk=1
http://www.westlaw.com.au/maf/wlau/app/document?docguid=I2f7113df4b0c11e79f5e87e05f05ece4&tocDs=AUNZ_AU_JOURNALS_TOC&isTocNav=true&startChunk=1&endChunk=1
http://www.westlaw.com.au/maf/wlau/app/document?docguid=I2f7113d44b0c11e79f5e87e05f05ece4&tocDs=AUNZ_AU_JOURNALS_TOC&isTocNav=true&startChunk=1&endChunk=1
http://www.westlaw.com.au/maf/wlau/app/document?docguid=I2f7113d04b0c11e79f5e87e05f05ece4&tocDs=AUNZ_AU_JOURNALS_TOC&isTocNav=true&startChunk=1&endChunk=1
http://www.westlaw.com.au/maf/wlau/app/document?docguid=I2f7113da4b0c11e79f5e87e05f05ece4&tocDs=AUNZ_AU_JOURNALS_TOC&isTocNav=true&startChunk=1&endChunk=1
http://www.westlaw.com.au/maf/wlau/app/document?docguid=I2f7113c44b0c11e79f5e87e05f05ece4&tocDs=AUNZ_AU_JOURNALS_TOC&isTocNav=true&startChunk=1&endChunk=1


  

(2017) 91 ALJ 421  423 

Probate and Succession: Discretion to Revoke a Common Form Grant – Time for 
Assessing Testamentary Capacity and Consideration of the “Rule” in Parker v 
Felgate (1883) 8 PD 171  ..............................................................................................  453 

Torts: Misfeasance in Public Office – Elements of Tort – Misleading Complaint on 
Behalf of Council to Regulatory Authorities about Pharmacist’s Conduct of Business 
with Intention to Injure Pharmacist – Consumer Law – Trade Practices Act 1974 
(Cth), s 52  .....................................................................................................................  458 

ARTICLES 

CREATION OF THE FEDERAL COURT: A REFLECTION 
Hon Sir Gerard Brennan AC KBE GBS 
On the occasion of the 40th anniversary of the Federal Court of Australia, one of the 
original judges of that Court (and subsequently Chief Justice of the High Court) reflects 
on the Federal Court’s origins and early years.   ..................................................................  461 

CHARACTERISATION: ITS PLACE IN CONTRACTUAL ANALYSIS AND 
RELATED ENQUIRIES 

James Allsop 
This article seeks to clarify the evaluative process of characterisation that is used to give 
meaning to contracts as well as to many other concepts derived from the general law and 
from statute. Characterisation involves the making of a values-based judgment by 
reference to ascribed meaning, found facts and expressed principle or rule. The article 
takes examples from the fiduciary relationship, the notion of unconscionability in 
commerce, the doctrine of penalties and the nature of insurance to examine the way in 
which characterisation, as a process of construction in the broad sense, is founded in 
context and is structured by reference to an established and ordered legal method   ...........  471 

GENDER EQUALITY AMONG BARRISTERS BEFORE THE HIGH COURT 
Daniel Reynolds and George Williams 
In Australia, the Bar has long prided itself on its meritocracy. At the heart of the idea is 
the proposition that, regardless of gender, race or background, anyone should be able to 
succeed at the Bar provided that their work is of a high enough standard. This article 
presents a statistical analysis of appearances by barristers before the High Court of 
Australia to show that this ideal is not being realised. The data shows that female 
barristers are systematically under-briefed for matters before the nation’s highest court, 
and that even when women are briefed, they are disproportionately less likely to be given 
a speaking part.   ...................................................................................................................  483 

BOOK RECEIVED – Editor: Angelina Gomez  ..............................................................  494 

BOOK REVIEWS – Editor: Angelina Gomez 
The Fall of the Priests and the Rise of the Lawyers by Philip R Wood  ...............................  495 

http://www.westlaw.com.au/maf/wlau/app/document?docguid=I2f7113c54b0c11e79f5e87e05f05ece4&tocDs=AUNZ_AU_JOURNALS_TOC&isTocNav=true&startChunk=1&endChunk=1
http://www.westlaw.com.au/maf/wlau/app/document?docguid=I2f7113c54b0c11e79f5e87e05f05ece4&tocDs=AUNZ_AU_JOURNALS_TOC&isTocNav=true&startChunk=1&endChunk=1
http://www.westlaw.com.au/maf/wlau/app/document?docguid=I2f7113c64b0c11e79f5e87e05f05ece4&tocDs=AUNZ_AU_JOURNALS_TOC&isTocNav=true&startChunk=1&endChunk=1
http://www.westlaw.com.au/maf/wlau/app/document?docguid=I2f7113c64b0c11e79f5e87e05f05ece4&tocDs=AUNZ_AU_JOURNALS_TOC&isTocNav=true&startChunk=1&endChunk=1
http://www.westlaw.com.au/maf/wlau/app/document?docguid=I2f7113c64b0c11e79f5e87e05f05ece4&tocDs=AUNZ_AU_JOURNALS_TOC&isTocNav=true&startChunk=1&endChunk=1
http://www.westlaw.com.au/maf/wlau/app/document?docguid=I2f7113ce4b0c11e79f5e87e05f05ece4&tocDs=AUNZ_AU_JOURNALS_TOC&isTocNav=true&startChunk=1&endChunk=1
http://www.westlaw.com.au/maf/wlau/app/document?docguid=I2f7113ce4b0c11e79f5e87e05f05ece4&tocDs=AUNZ_AU_JOURNALS_TOC&isTocNav=true&startChunk=1&endChunk=1
http://www.westlaw.com.au/maf/wlau/app/document?docguid=I2f7113d34b0c11e79f5e87e05f05ece4&tocDs=AUNZ_AU_JOURNALS_TOC&isTocNav=true&startChunk=1&endChunk=1
http://www.westlaw.com.au/maf/wlau/app/document?docguid=I2f7113cd4b0c11e79f5e87e05f05ece4&tocDs=AUNZ_AU_JOURNALS_TOC&isTocNav=true&startChunk=1&endChunk=1


  

424  (2017) 91 ALJ 421 

Australian Law Journal Reports 
HIGH COURT REPORTS – Staff of Thomson Reuters 

DECISIONS RECEIVED IN MAY 2017 

Aubrey v The Queen (Courts and Judges; Criminal Law) ([2017] HCA 18)  .....................  601 
Pickering v The Queen (Criminal Law) ([2017] HCA 17)  ..................................................  590 
Plaintiff M96A v Commonwealth (Citizenship and Migration) ([2017] HCA 16)  .............  579 
R v Afford (Criminal Law) ([2017] HCA 19)  .....................................................................  621 
Smith v The Queen (Criminal Law) ([2017] HCA 19) ........................................................  621 
Talacko v Bennett (Bankruptcy; Procedure) ([2017] HCA 15)  ..........................................  564 



<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles true
  /AutoRotatePages /None
  /Binding /Left
  /CalGrayProfile (Dot Gain 20%)
  /CalRGBProfile (sRGB IEC61966-2.1)
  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Error
  /CompatibilityLevel 1.4
  /CompressObjects /Tags
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages true
  /CreateJobTicket false
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /DetectCurves 0.0000
  /ColorConversionStrategy /CMYK
  /DoThumbnails false
  /EmbedAllFonts true
  /EmbedOpenType false
  /ParseICCProfilesInComments true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams false
  /MaxSubsetPct 100
  /Optimize true
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveDICMYKValues true
  /PreserveEPSInfo true
  /PreserveFlatness true
  /PreserveHalftoneInfo false
  /PreserveOPIComments true
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts true
  /TransferFunctionInfo /Apply
  /UCRandBGInfo /Preserve
  /UsePrologue false
  /ColorSettingsFile ()
  /AlwaysEmbed [ true
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /CropColorImages true
  /ColorImageMinResolution 300
  /ColorImageMinResolutionPolicy /OK
  /DownsampleColorImages true
  /ColorImageDownsampleType /Bicubic
  /ColorImageResolution 300
  /ColorImageDepth -1
  /ColorImageMinDownsampleDepth 1
  /ColorImageDownsampleThreshold 1.50000
  /EncodeColorImages true
  /ColorImageFilter /DCTEncode
  /AutoFilterColorImages true
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /ColorImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasGrayImages false
  /CropGrayImages true
  /GrayImageMinResolution 300
  /GrayImageMinResolutionPolicy /OK
  /DownsampleGrayImages true
  /GrayImageDownsampleType /Bicubic
  /GrayImageResolution 300
  /GrayImageDepth -1
  /GrayImageMinDownsampleDepth 2
  /GrayImageDownsampleThreshold 1.50000
  /EncodeGrayImages true
  /GrayImageFilter /DCTEncode
  /AutoFilterGrayImages true
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /GrayImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasMonoImages false
  /CropMonoImages true
  /MonoImageMinResolution 1200
  /MonoImageMinResolutionPolicy /OK
  /DownsampleMonoImages true
  /MonoImageDownsampleType /Bicubic
  /MonoImageResolution 1200
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50000
  /EncodeMonoImages true
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects false
  /CheckCompliance [
    /None
  ]
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly false
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile ()
  /PDFXOutputConditionIdentifier ()
  /PDFXOutputCondition ()
  /PDFXRegistryName ()
  /PDFXTrapped /False

  /CreateJDFFile false
  /Description <<

    /BGR <>
    /CHS <FEFF4f7f75288fd94e9b8bbe5b9a521b5efa7684002000410064006f006200650020005000440046002065876863900275284e8e9ad88d2891cf76845370524d53705237300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c676562535f00521b5efa768400200050004400460020658768633002>
    /CHT <FEFF4f7f752890194e9b8a2d7f6e5efa7acb7684002000410064006f006200650020005000440046002065874ef69069752865bc9ad854c18cea76845370524d5370523786557406300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c4f86958b555f5df25efa7acb76840020005000440046002065874ef63002>
    /CZE <>
    /DAN <>
    /DEU <>
    /ESP <>
    /ETI <>
    /FRA <>
    /GRE <>

    /HRV (Za stvaranje Adobe PDF dokumenata najpogodnijih za visokokvalitetni ispis prije tiskanja koristite ove postavke.  Stvoreni PDF dokumenti mogu se otvoriti Acrobat i Adobe Reader 5.0 i kasnijim verzijama.)
    /HUN <>
    /ITA <>
    /JPN <FEFF9ad854c18cea306a30d730ea30d730ec30b951fa529b7528002000410064006f0062006500200050004400460020658766f8306e4f5c6210306b4f7f75283057307e305930023053306e8a2d5b9a30674f5c62103055308c305f0020005000440046002030d530a130a430eb306f3001004100630072006f0062006100740020304a30883073002000410064006f00620065002000520065006100640065007200200035002e003000204ee5964d3067958b304f30533068304c3067304d307e305930023053306e8a2d5b9a306b306f30d530a930f330c8306e57cb30818fbc307f304c5fc59808306730593002>
    /KOR <FEFFc7740020c124c815c7440020c0acc6a9d558c5ec0020ace0d488c9c80020c2dcd5d80020c778c1c4c5d00020ac00c7a50020c801d569d55c002000410064006f0062006500200050004400460020bb38c11cb97c0020c791c131d569b2c8b2e4002e0020c774b807ac8c0020c791c131b41c00200050004400460020bb38c11cb2940020004100630072006f0062006100740020bc0f002000410064006f00620065002000520065006100640065007200200035002e00300020c774c0c1c5d0c11c0020c5f40020c2180020c788c2b5b2c8b2e4002e>
    /LTH <>
    /LVI <>
    /NLD (Gebruik deze instellingen om Adobe PDF-documenten te maken die zijn geoptimaliseerd voor prepress-afdrukken van hoge kwaliteit. De gemaakte PDF-documenten kunnen worden geopend met Acrobat en Adobe Reader 5.0 en hoger.)
    /NOR <>
    /POL <>
    /PTB <>
    /RUM <>
    /RUS <>
    /SKY <>
    /SLV <>
    /SUO <>
    /SVE <>
    /TUR <>
    /UKR <>
    /ENU (Use these settings to create Adobe PDF documents best suited for high-quality prepress printing.  Created PDF documents can be opened with Acrobat and Adobe Reader 5.0 and later.)
  >>
  /Namespace [
    (Adobe)
    (Common)
    (1.0)
  ]
  /OtherNamespaces [
    <<
      /AsReaderSpreads false
      /CropImagesToFrames true
      /ErrorControl /WarnAndContinue
      /FlattenerIgnoreSpreadOverrides false
      /IncludeGuidesGrids false
      /IncludeNonPrinting false
      /IncludeSlug false
      /Namespace [
        (Adobe)
        (InDesign)
        (4.0)
      ]
      /OmitPlacedBitmaps false
      /OmitPlacedEPS false
      /OmitPlacedPDF false
      /SimulateOverprint /Legacy
    >>
    <<
      /AddBleedMarks false
      /AddColorBars false
      /AddCropMarks false
      /AddPageInfo false
      /AddRegMarks false
      /ConvertColors /ConvertToCMYK
      /DestinationProfileName ()
      /DestinationProfileSelector /DocumentCMYK
      /Downsample16BitImages true
      /FlattenerPreset <<
        /PresetSelector /MediumResolution
      >>
      /FormElements false
      /GenerateStructure false
      /IncludeBookmarks false
      /IncludeHyperlinks false
      /IncludeInteractive false
      /IncludeLayers false
      /IncludeProfiles false
      /MultimediaHandling /UseObjectSettings
      /Namespace [
        (Adobe)
        (CreativeSuite)
        (2.0)
      ]
      /PDFXOutputIntentProfileSelector /DocumentCMYK
      /PreserveEditing true
      /UntaggedCMYKHandling /LeaveUntagged
      /UntaggedRGBHandling /UseDocumentProfile
      /UseDocumentBleed false
    >>
  ]
>> setdistillerparams
<<
  /HWResolution [2400 2400]
  /PageSize [612.000 792.000]
>> setpagedevice


