
  

(2017) 91 ALJ 937  937 

Australian Law Journal 
GENERAL EDITOR 

Justice François Kunc 

THOMSON REUTERS EDITOR 
Cheryle King 

ASSISTANT GENERAL EDITORS 

Nuncio D’Angelo 
Solicitor, Sydney 

Angelina Gomez 
Lawyer, Perth  

Ruth Higgins SC 
Barrister, Sydney 

Clare Langford 
Solicitor, Sydney 

 
The mode of citation of this volume is 

(2017) 91 ALJ [page] 

The views expressed in editorial comment, articles or notes are those of the  author or 
contributor, and are not to be taken as being the views of, or endorsed by, the journal 

editors unless otherwise indicated.  

The Australian Law Journal is a refereed journal. 

Australian Law Journal Reports 
PRODUCTION EDITOR 

Carolyn May 

CASE REPORTERS 
John Carroll 
Alan Luchetti 

Colleen Tognetti 
Stefan Skopelja 

 
 

The mode of citation of this volume is: 
91 ALJR [page] 



  

938  (2017) 91 ALJ 937 

THE AUSTRALIAN LAW JOURNAL 
Volume 91, Number 12 

December 2017 

CURRENT ISSUES – Editor: Justice François Kunc 
Recommended National Standards for Working with Interpreters in Courts and Tribunals   943 
Commonwealth Government Responds to the Referendum Council’s Report  ...................  944 
Commonwealth Redress Scheme for Victims of Institutional Child Sexual Abuse  ............  945 
Aboriginal Languages Act 2017 (NSW)  .............................................................................  946 
30 Years of the Judicial Commission of NSW .....................................................................  946 
Same-Sex Marriage Law Reform: One Dispute Resolved  ..................................................  947 
The IBA Comes to Sydney  ..................................................................................................  948 
New Approach to Statutory Interpretation?  .........................................................................  948 

LETTERS TO THE EDITOR  ..........................................................................................  950 

CONVEYANCING AND PROPERTY – Editors: Robert Angyal SC and Brendan 
Edgeworth  

Parking and Easements: Again  ............................................................................................  952 
Airbnb Short-Term Letting in Strata Schemes  ....................................................................  954 

PERSONALIA – Editor: Clare Langford 
Commonwealth 

Justice David Graham Thomas  .......................................................................................  958 

New South Wales 
Justice Guy Parker  ..........................................................................................................  958 

Queensland 
Justice Helen Bowskill ....................................................................................................  958 
President Walter Sofronoff  .............................................................................................  959 

ADMIRALTY AND MARITIME – Editor: Dr Damien J Cremean 
Admiralty Act 1988 (Cth) s 6(b)  .........................................................................................  960 

RECENT CASES – Editor: Ruth C A Higgins SC 
Constitutional Law: Parliamentary Elections – Where Referred Persons Elected to 

Commonwealth Parliament – Dual Citizenship – Commonwealth Constitution, 
s 44(i)  ...........................................................................................................................  963 

http://bit.ly/2zjTrRW
https://www.westlaw.com.au/maf/wlau/app/document?docguid=Ic0b54a18e14c11e780e4e996c86e78d6&tocDs=AUNZ_AU_JOURNALS_TOC&isTocNav=true&startChunk=1&endChunk=1
https://www.westlaw.com.au/maf/wlau/app/document?docguid=Ic0b54a0be14c11e780e4e996c86e78d6&tocDs=AUNZ_AU_JOURNALS_TOC&isTocNav=true&startChunk=1&endChunk=1
https://www.westlaw.com.au/maf/wlau/app/document?docguid=Ic0b54a01e14c11e780e4e996c86e78d6&tocDs=AUNZ_AU_JOURNALS_TOC&isTocNav=true&startChunk=1&endChunk=1
https://www.westlaw.com.au/maf/wlau/app/document?docguid=Ic0b54a01e14c11e780e4e996c86e78d6&tocDs=AUNZ_AU_JOURNALS_TOC&isTocNav=true&startChunk=1&endChunk=1
https://www.westlaw.com.au/maf/wlau/app/document?docguid=Ic0b54a0ee14c11e780e4e996c86e78d6&tocDs=AUNZ_AU_JOURNALS_TOC&isTocNav=true&startChunk=1&endChunk=1
https://www.westlaw.com.au/maf/wlau/app/document?docguid=Ic0b54a10e14c11e780e4e996c86e78d6&tocDs=AUNZ_AU_JOURNALS_TOC&isTocNav=true&startChunk=1&endChunk=1
https://www.westlaw.com.au/maf/wlau/app/document?docguid=Ic0b54a03e14c11e780e4e996c86e78d6&tocDs=AUNZ_AU_JOURNALS_TOC&isTocNav=true&startChunk=1&endChunk=1


  

(2017) 91 ALJ 937  939 

Canada: Torts – Negligence – Motor Vehicles – Mental Injury – Damages – Claimant 
Suing in Negligence as Result of Motor Vehicle Accident – What Constitutes Mental 
Injury  ............................................................................................................................  964 

Probate: Whether Wrongdoer Can Benefit Indirectly as a Result of Crime – 
Administration Act 1903 (WA) – Benefit Denied  ........................................................  966 

ARTICLES 

PACIOCCO IN THE HIGH COURT: PENALTIES AND LATE PAYMENT FEES 

J G H Stumbles 
In upholding the bank’s late payment fee in Paciocco, the High Court recognised that in 
certain cases, the validity of an impugned penalty clause may now be determined by 
reference to damage to legitimate, commercial or other interests over and above 
compensable damage ordinarily recoverable in an action for breach of contract. In doing 
so, the Court followed some of the reasoning of the UK Supreme Court in the recent 
Cavendish and ParkingEye litigation. This article analyses the Court’s judgment, its 
implications for the penalty doctrine and the ongoing relevance of Lord Dunedin’s well 
known propositions in the Dunlop case.   .............................................................................  969 

AUSTRALIAN RULES: A SURVEY OF THE HIGH COURT OF AUSTRALIA ON 
CONSTRUCTION LAW 1965-2016 

Professor John Sharkey AM 
Since Federation the High Court has provided the major judicial guidance for Australian 
construction lawyers notwithstanding that for most of that time the Privy Council 
remained the ultimate court of appeal. One might reasonably have expected to see an 
enhancement of the role with the abolition of appeals to the Privy Council. However, the 
subsequent period has seen a continuing decline in the instances of the High Court 
identifying an issue of principle in construction law that warranted the granting of special 
leave. Moreover, where the Court has granted special leave it has largely been in cases 
involving non-contractual relationships. In analysing the contribution of the High Court to 
Australian construction law over the last half century in both substantive and quantitative 
terms this article examines why the decline occurred and submits a view as to what the 
21st century might hold for the High Court and this field of the law.   ................................  986 

Australian Law Journal Reports 
HIGH COURT REPORTS – Staff of Thomson Reuters 

DECISIONS RECEIVED IN OCTOBER/NOVEMBER 2017 

Barrow, Re (Citizenship and Migration; High Court and Federal Court) ([2017] HCA 
47)  ...................................................................................................................................  1240 

BRF038 v Republic of Nauru (Citizenship and Migration; High Court and Federal 
Court) ([2017] HCA 44)  .................................................................................................  1197 

https://www.westlaw.com.au/maf/wlau/app/document?docguid=Ic0b54a0ae14c11e780e4e996c86e78d6&tocDs=AUNZ_AU_JOURNALS_TOC&isTocNav=true&startChunk=1&endChunk=1
https://www.westlaw.com.au/maf/wlau/app/document?docguid=Ic0b54a0ae14c11e780e4e996c86e78d6&tocDs=AUNZ_AU_JOURNALS_TOC&isTocNav=true&startChunk=1&endChunk=1
https://www.westlaw.com.au/maf/wlau/app/document?docguid=Ic0b54a0ce14c11e780e4e996c86e78d6&tocDs=AUNZ_AU_JOURNALS_TOC&isTocNav=true&startChunk=1&endChunk=1
https://www.westlaw.com.au/maf/wlau/app/document?docguid=Ic0b54a0ce14c11e780e4e996c86e78d6&tocDs=AUNZ_AU_JOURNALS_TOC&isTocNav=true&startChunk=1&endChunk=1
https://www.westlaw.com.au/maf/wlau/app/document?docguid=Ic0b54a0ce14c11e780e4e996c86e78d6&tocDs=AUNZ_AU_JOURNALS_TOC&isTocNav=true&startChunk=1&endChunk=1


  

940  (2017) 91 ALJ 937 

Brown v Tasmania (Constitutional Law; Energy and Resources) ([2017] HCA 43)  ..........  1089 
Canavan, Re (Constitutional Law) ([2017] HCA 45)  ..........................................................  1209 
Cecil v Director of Public Prosecutions (Nauru) (Criminal Law; High Court and Federal 

Court) ([2017] HCA 46)  .................................................................................................  1236 
Kepae v Director of Public Prosecutions (Nauru) (Criminal Law; High Court and Federal 

Court) ([2017] HCA 46)  .................................................................................................  1236 
Koani v The Queen (Criminal Law) ([2017] HCA 42)  .......................................................  1079 
Jeremiah v Director of Public Prosecutions (Nauru) (Criminal Law; High Court and 

Federal Court) ([2017] HCA 46)  ....................................................................................  1236 
Joyce, Re (Constitutional Law) ([2017] HCA 45)  ...............................................................  1209 
Ludlam, Re (Constitutional Law) ([2017] HCA 45)  ...........................................................  1209 
Nash, Re (Constitutional Law) ([2017] HCA 45)  ................................................................  1209 
Roberts (No 2), Re (Constitutional Law) ([2017] HCA 45)  ................................................  1209 
Thorne v Kennedy (Equity; Family Law and Child Welfare) ([2017] HCA 49)  .................  1260 
Van Beelen v The Queen (Criminal Law; High Court and Federal Court) ([2017] HCA 

48)  ...................................................................................................................................  1244 
Waters, Re (Constitutional Law) ([2017] HCA 45)  ............................................................  1209 
Xenophon, Re (Constitutional Law) ([2017] HCA 45)  .......................................................  1209 
 



<<

  /ASCII85EncodePages false

  /AllowTransparency false

  /AutoPositionEPSFiles true

  /AutoRotatePages /None

  /Binding /Left

  /CalGrayProfile (Dot Gain 20%)

  /CalRGBProfile (sRGB IEC61966-2.1)

  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)

  /sRGBProfile (sRGB IEC61966-2.1)

  /CannotEmbedFontPolicy /Error

  /CompatibilityLevel 1.4

  /CompressObjects /Tags

  /CompressPages true

  /ConvertImagesToIndexed true

  /PassThroughJPEGImages true

  /CreateJobTicket false

  /DefaultRenderingIntent /Default

  /DetectBlends true

  /DetectCurves 0.0000

  /ColorConversionStrategy /CMYK

  /DoThumbnails false

  /EmbedAllFonts true

  /EmbedOpenType false

  /ParseICCProfilesInComments true

  /EmbedJobOptions true

  /DSCReportingLevel 0

  /EmitDSCWarnings false

  /EndPage -1

  /ImageMemory 1048576

  /LockDistillerParams false

  /MaxSubsetPct 100

  /Optimize true

  /OPM 1

  /ParseDSCComments true

  /ParseDSCCommentsForDocInfo true

  /PreserveCopyPage true

  /PreserveDICMYKValues true

  /PreserveEPSInfo true

  /PreserveFlatness true

  /PreserveHalftoneInfo false

  /PreserveOPIComments true

  /PreserveOverprintSettings true

  /StartPage 1

  /SubsetFonts true

  /TransferFunctionInfo /Apply

  /UCRandBGInfo /Preserve

  /UsePrologue false

  /ColorSettingsFile ()

  /AlwaysEmbed [ true

  ]

  /NeverEmbed [ true

  ]

  /AntiAliasColorImages false

  /CropColorImages true

  /ColorImageMinResolution 300

  /ColorImageMinResolutionPolicy /OK

  /DownsampleColorImages true

  /ColorImageDownsampleType /Bicubic

  /ColorImageResolution 300

  /ColorImageDepth -1

  /ColorImageMinDownsampleDepth 1

  /ColorImageDownsampleThreshold 1.50000

  /EncodeColorImages true

  /ColorImageFilter /DCTEncode

  /AutoFilterColorImages true

  /ColorImageAutoFilterStrategy /JPEG

  /ColorACSImageDict <<

    /QFactor 0.15

    /HSamples [1 1 1 1] /VSamples [1 1 1 1]

  >>

  /ColorImageDict <<

    /QFactor 0.15

    /HSamples [1 1 1 1] /VSamples [1 1 1 1]

  >>

  /JPEG2000ColorACSImageDict <<

    /TileWidth 256

    /TileHeight 256

    /Quality 30

  >>

  /JPEG2000ColorImageDict <<

    /TileWidth 256

    /TileHeight 256

    /Quality 30

  >>

  /AntiAliasGrayImages false

  /CropGrayImages true

  /GrayImageMinResolution 300

  /GrayImageMinResolutionPolicy /OK

  /DownsampleGrayImages true

  /GrayImageDownsampleType /Bicubic

  /GrayImageResolution 300

  /GrayImageDepth -1

  /GrayImageMinDownsampleDepth 2

  /GrayImageDownsampleThreshold 1.50000

  /EncodeGrayImages true

  /GrayImageFilter /DCTEncode

  /AutoFilterGrayImages true

  /GrayImageAutoFilterStrategy /JPEG

  /GrayACSImageDict <<

    /QFactor 0.15

    /HSamples [1 1 1 1] /VSamples [1 1 1 1]

  >>

  /GrayImageDict <<

    /QFactor 0.15

    /HSamples [1 1 1 1] /VSamples [1 1 1 1]

  >>

  /JPEG2000GrayACSImageDict <<

    /TileWidth 256

    /TileHeight 256

    /Quality 30

  >>

  /JPEG2000GrayImageDict <<

    /TileWidth 256

    /TileHeight 256

    /Quality 30

  >>

  /AntiAliasMonoImages false

  /CropMonoImages true

  /MonoImageMinResolution 1200

  /MonoImageMinResolutionPolicy /OK

  /DownsampleMonoImages true

  /MonoImageDownsampleType /Bicubic

  /MonoImageResolution 1200

  /MonoImageDepth -1

  /MonoImageDownsampleThreshold 1.50000

  /EncodeMonoImages true

  /MonoImageFilter /CCITTFaxEncode

  /MonoImageDict <<

    /K -1

  >>

  /AllowPSXObjects false

  /CheckCompliance [

    /None

  ]

  /PDFX1aCheck false

  /PDFX3Check false

  /PDFXCompliantPDFOnly false

  /PDFXNoTrimBoxError true

  /PDFXTrimBoxToMediaBoxOffset [

    0.00000

    0.00000

    0.00000

    0.00000

  ]

  /PDFXSetBleedBoxToMediaBox true

  /PDFXBleedBoxToTrimBoxOffset [

    0.00000

    0.00000

    0.00000

    0.00000

  ]

  /PDFXOutputIntentProfile ()

  /PDFXOutputConditionIdentifier ()

  /PDFXOutputCondition ()

  /PDFXRegistryName ()

  /PDFXTrapped /False



  /CreateJDFFile false

  /Description <<



    /BGR <>

    /CHS <FEFF4f7f75288fd94e9b8bbe5b9a521b5efa7684002000410064006f006200650020005000440046002065876863900275284e8e9ad88d2891cf76845370524d53705237300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c676562535f00521b5efa768400200050004400460020658768633002>

    /CHT <FEFF4f7f752890194e9b8a2d7f6e5efa7acb7684002000410064006f006200650020005000440046002065874ef69069752865bc9ad854c18cea76845370524d5370523786557406300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c4f86958b555f5df25efa7acb76840020005000440046002065874ef63002>

    /CZE <>

    /DAN <>

    /DEU <>

    /ESP <>

    /ETI <>

    /FRA <>

    /GRE <>



    /HRV (Za stvaranje Adobe PDF dokumenata najpogodnijih za visokokvalitetni ispis prije tiskanja koristite ove postavke.  Stvoreni PDF dokumenti mogu se otvoriti Acrobat i Adobe Reader 5.0 i kasnijim verzijama.)

    /HUN <>

    /ITA <>

    /JPN <FEFF9ad854c18cea306a30d730ea30d730ec30b951fa529b7528002000410064006f0062006500200050004400460020658766f8306e4f5c6210306b4f7f75283057307e305930023053306e8a2d5b9a30674f5c62103055308c305f0020005000440046002030d530a130a430eb306f3001004100630072006f0062006100740020304a30883073002000410064006f00620065002000520065006100640065007200200035002e003000204ee5964d3067958b304f30533068304c3067304d307e305930023053306e8a2d5b9a306b306f30d530a930f330c8306e57cb30818fbc307f304c5fc59808306730593002>

    /KOR <FEFFc7740020c124c815c7440020c0acc6a9d558c5ec0020ace0d488c9c80020c2dcd5d80020c778c1c4c5d00020ac00c7a50020c801d569d55c002000410064006f0062006500200050004400460020bb38c11cb97c0020c791c131d569b2c8b2e4002e0020c774b807ac8c0020c791c131b41c00200050004400460020bb38c11cb2940020004100630072006f0062006100740020bc0f002000410064006f00620065002000520065006100640065007200200035002e00300020c774c0c1c5d0c11c0020c5f40020c2180020c788c2b5b2c8b2e4002e>

    /LTH <>

    /LVI <>

    /NLD (Gebruik deze instellingen om Adobe PDF-documenten te maken die zijn geoptimaliseerd voor prepress-afdrukken van hoge kwaliteit. De gemaakte PDF-documenten kunnen worden geopend met Acrobat en Adobe Reader 5.0 en hoger.)

    /NOR <>

    /POL <>

    /PTB <>

    /RUM <>

    /RUS <>

    /SKY <>

    /SLV <>

    /SUO <>

    /SVE <>

    /TUR <>

    /UKR <>

    /ENU (Use these settings to create Adobe PDF documents best suited for high-quality prepress printing.  Created PDF documents can be opened with Acrobat and Adobe Reader 5.0 and later.)

  >>

  /Namespace [

    (Adobe)

    (Common)

    (1.0)

  ]

  /OtherNamespaces [

    <<

      /AsReaderSpreads false

      /CropImagesToFrames true

      /ErrorControl /WarnAndContinue

      /FlattenerIgnoreSpreadOverrides false

      /IncludeGuidesGrids false

      /IncludeNonPrinting false

      /IncludeSlug false

      /Namespace [

        (Adobe)

        (InDesign)

        (4.0)

      ]

      /OmitPlacedBitmaps false

      /OmitPlacedEPS false

      /OmitPlacedPDF false

      /SimulateOverprint /Legacy

    >>

    <<

      /AddBleedMarks false

      /AddColorBars false

      /AddCropMarks false

      /AddPageInfo false

      /AddRegMarks false

      /ConvertColors /ConvertToCMYK

      /DestinationProfileName ()

      /DestinationProfileSelector /DocumentCMYK

      /Downsample16BitImages true

      /FlattenerPreset <<

        /PresetSelector /MediumResolution

      >>

      /FormElements false

      /GenerateStructure false

      /IncludeBookmarks false

      /IncludeHyperlinks false

      /IncludeInteractive false

      /IncludeLayers false

      /IncludeProfiles false

      /MultimediaHandling /UseObjectSettings

      /Namespace [

        (Adobe)

        (CreativeSuite)

        (2.0)

      ]

      /PDFXOutputIntentProfileSelector /DocumentCMYK

      /PreserveEditing true

      /UntaggedCMYKHandling /LeaveUntagged

      /UntaggedRGBHandling /UseDocumentProfile

      /UseDocumentBleed false

    >>

  ]

>> setdistillerparams

<<

  /HWResolution [2400 2400]

  /PageSize [612.000 792.000]

>> setpagedevice



