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Competition and Consumer Issues from Artificial Intelligence Foundation  
Models – Katharine Kemp

Artificial intelligence foundation models (FMs) present a new frontier for competition and 
consumer protection regulation. This is a topic which has received minimal consideration 
in Australian legal commentary to date, despite its fast-growing importance. FMs are, and 
will likely increasingly become, the bedrock of many applications and services across the 
economy. This article explains the meaning and wider significance of FMs, and key inputs 
in the supply chain for FMs, as background to understanding concentration concerns in 
relevant markets. The present trajectory of FM development and deployment has given 
rise to concerns about potential monopolisation at various levels of the FM supply chain, 
and systemic risks arising from concentrations of power, unlawful or unethical processes 
and insufficient protections in respect of flawed outputs. This article analyses competition, 
consumer and privacy concerns arising from the development of FMs, as well as broader 
risks and opportunities, and makes some modest regulatory proposals.  ..................................   5

The Evidence Base for Tightening Australia’s Merger Laws – Chris Whelan

This article examines the evidence base used to claim too many mergers have been allowed 
through in Australia, leading to higher prices for consumers, which, in turn, has been used 
to support calls for stronger Australian merger law. The evidence base includes growing 
profit margins earned by Australian firms, increasing concentration of a few firms within 
industries, incumbents being displaced less frequently and merger retrospective analysis 
showing price increases following mergers. This article argues that the evidence base is not 
as strong as claimed and does not indicate overly permissive merger control. In particular, 
the margin analysis suffers from serious reliability issues. The claimed concentration and 
incumbency increases are small. International merger retrospective evidence finds evidence 
of price increases, but tends to focus on specific industries (where data is available), on 
short-run price effects (and so could miss longer term quality improvements) and may not 
even apply to Australia, while very few Australia-specific merger retrospective analyses 
have been conducted.  ..............................................................................................................   22
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