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€ Hig ourt Expounds on Systematic unconscionable Conduc cclion actors

ana Accessorial Liabiuty under the ACL — Adrian Coorey

In 2024, the High Court of Australian handed down its decision in Productivity Partners
Pty Ltd v Australian Competition and Consumer Commission. The case is of importance
for the reason, among other reasons, that it provides clarity to the knowledge requirement
of accessorial liability in the context of unconscionable conduct, and confirms that it is not
necessary to prove that the accessory knew that “the conduct of the primary contravener
has the character or essential quality that renders the conduct unconscionable, whether
described as predation, victimisation, exploitation or something else”. ........c.ccccocerviirieenee.

Lonsiderations — Nancy Michail |

Because Australia has considered the deployment of a retail central bank digital currency
(rCBDC), it is important to examine its compliance with the Australian Consumer Law
(ACL) because central bank money represents the bank’s responsibility to depositors/
holders. To do so, it is useful to consider the evolution of consumer policy, the nature
of money and banknotes, account-based and tokenbased payment systems, and the “fit
for purpose” requirement in Australian consumer protection law. Issues that need to be
addressed include the proposed legal definition of “money”, the potential implications of
rCBDC as an electronic representation of the Australian dollar, and how will it comply
with the fit for purpose requirement. After analysing the rCBDC proposal and existing
consumer law, it is suggested that the required cryptography mechanisms use for rtCBDCs
does not assist it with complying with the “fit for purpose” requirement under ACL. A
glossary of terms used in this article, concludes it. ........cccccovoiriieiieniieiienie e,

|A Timely Reappraisal of the Pattinson Principles on Penalty Analysis — Adrian Coorey|

This article provides an in-depth discussion of the landmark High Court decision of
Australian Building and Construction Commissioner v Pattinson, the overturned decision
of the Full Federal Court and the reasons given by the primary judge. The article concludes
by pointing to several key implications the decision has had on the assessment of civil
pecuniary penalties, including the clarification that the maximum civil penalties are not
just reserved for the most serious contravention of the law, and that the criminal notion of
proportionality is not relevant to civil penalty analysis. .......c.cccoccervieriieniieiienie e
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